TAMIL NADU MEDIATION AND CONCILIATION CENTRE
HIGH COURT, MADRAS




HON’BLE COMMITTEE FOR

TAMIL NADU MEDIATION AND CONCILIATION CENTRE
PATRON-IN-CHIEF

Hon’ble MR. JUSTICE

SANJAY VIJAYKUMAR GANGAPURWALA
Chief Justice, High Court, Madras

CHAIRMAN

Hon’ble MR. JUSTICE R. MAHADEVAN
Judge, High Court, Madras.

MEMBERS

15

Hon’ble Dr. Justice Hon'ble Mr. Justice Hon'ble Mr. Justice Hon'ble Mr. Justice
ANITA SUMANTH G.K. ILANTHIRAIYAN V. SIVAGNANAM D. BHARATHA CHAKRAVARTHY




Hon’ble Mr.Justice
Sanjay V. Gangapurwala, Chief Justice 2

Hon’ble Mr.Justice R.Mahadevan 4
Hon’ble Dr.Justice Anita Sumanth 5
Hon’ble Mr.Justice G.K.llanthiraiyan 6
Hon’ble Mr.Justice V. Sivagnanam 8

Hon’ble Mr.Justice
D. Bharatha Chakravarthy 9

I Ms. V. Sree Vidya 21

Ms. S. Shanmathi 21
Mr. C. Eswaramoorthy 21
Selvi. J. Ameer Nisaa 21
Mr. S. Thangaraj 22
Ms. M. Savithri 22
Selvi. T. Nandhini 22
Mr. K. Muniraja 23
Mr. P Sundaram 23
Mr. T.G.Balachandiran 24
Mr. S. Radjagopalane 25
Mr. C.K. Benjamin Jose 25
Ms. K. Valarmathi 25
Selvi. P Santhiya 25
Ms. PR. Jeyarani 25
2023 96

Newsletter - TNMCC

O

O

EDITORIAL BOARD

Editors Desk

Activities of 2023

Dr. R. Malathi 26
Ms. Uma Ramanathan 29
Mr. R. Venkataraman 31
Ms. R. Rathna Thara 32
Ms. S. Thenmozhi 34
Mr. H.D. Kumaravelu 36
Mr. B. Mathanachandiran 38
Ms. F. Sujatha Cisrina 46
Mr. R. Ananda Theerthan 49
Hon’ble Mr. Justice

D. Bharatha Chakravarthy 50
Mr. K. Ramesh 92
Mr. PV. Muthuram a3
Mr. M. Madhivanan o4




Chief Justice / Hon’ble Patron-in-Chief

' < Hon’ble Mr. Justice
SANJAY V. GANGAPURWALA
\‘\ "

-

MESSAGE

The words of Joseph Grynbaum “An ounce of Mediation is worth a pound of
arbitration and a ton of litigation” encapsulates the importance and
significance of Mediation as an Alternate Disputes Resolution Mechanism.
Settlement of disputes in an amicable and reciprocal way is the hallmark of

civilization.

In recent times, there has been a growing recognition of resolving disputes
through mediation and conciliation. Mediation and conciliation are
voluntary processes aimed at resolving disputes by means of negotiation
and compromise and thereby, leaving a win-win situation for parties to a
dispute. Mediation and Conciliation have gained statutory recognition,
offering several advantages over the traditional adversarial litigation
process. Mediation is less expensive, less time-consuming and allows the
parties to have control over the time-span in the outcome of dispute.
Mediation thus fosters a more collaborative and cooperative approach to

resolve the disputes, leading the parties to sustain cordial relationships.

The Tamil Nadu Mediation and Conciliation Centre (TNMCC) has taken
several initiatives to promote and spread the awareness of Mediation and
Conciliation as an alternative dispute resolution mechanism. The Centre
with its well-trained and dedicated Mediators is committed to sensitize and
encourage the litigants to consider mediation and conciliation as a viable
alternative option in resolving their disputes. The Centre has come up with
the new initiative of conducting 40-hour mediation training programme for

Advocates by tapping the knowledge and experience of trained mediators.
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The initiatives taken by the Centre have resulted in steep increase in the
referral of cases for settlement through mediation. In the last year, 22861
cases have been referred and 2726 cases have been settled through
mediation.

The ninth edition of the TNMCC Newsletter crafted by the Editorial Board
showcases the statistics of various activities undertaken and the achievements
made by the Centre in the fields of mediation and conciliation. I congratulate
the Chairman, Members and the Editorial Board of TNMCC in publishing the
Newsletter.

I trust that TNMCC will come up with many more initiatives not only to promote
mediation and conciliation as a preferred dispute resolution mechanism in our
legal system, but will also create skilful mediators for the future generation.

With Best Wishes, _/(6) ‘/Qr

February 6, 2024 Justice SANJAY V. GANGAPURWALA
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Hon’ble Mr. Justice R. MAHADEVAN

The Hon’ble Chairman

MESSAGE

Mediation is more than just resolving disputes. It is a profound
quest for justice, social transformation, and rediscovering the human
spirit, often lost in conflict. Mediation is a non-adversarial process that
focuses on collaboration and communication, rather than
confrontation. It has its own advantages, including cost and time
savings.

Earlier, a court-annexed Mediation Centre was inaugurated in the
year 2005 within the precincts of the Madras High Court complex. After
a decade, the necessity to have a dedicated and exclusive Mediation
Centre was felt, and it snowballed into reality in the year 2023 with the
inauguration of an exclusive state-of-the-art Mediation and Conciliation
Centre consisting of a three-storeyed building. This is the latest
addition among several infrastructural reforms undertaken by the
Madras High Court. The Hon'ble Supreme Court has also recognized the
benefits of mediation and actively endorsed its widespread use across
the nation. Needless to mention that our State is pioneering the
establishment of an extensive network of 120 Taluk Mediation Centres
as of 08.09.2023. We thus encourage mediation not just as a means to
resolve disputes but as a way to build bridges among human
relationships, foster better understanding, and nurture cooperation
among the wrangling litigants.

Bearing in mind the words of Albert Einstein, “Peace cannot be
kept by force; it can only be achieved by understanding,” let us choose
mediation and build a more peaceful and harmonious future for our
community.

(Justice R.MAHADEVAN)
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Hon’be Dr. Justice ANITA SUMANTH
The Hon'ble Member

MESSAGE

Much water has flown under the bridge since the last time I penned a
Message for this Committee. There has been sustained activity
throughout the State that is hoped to revitalize and encourage Mediation

as an Alternate Dispute Resolution process.

To quote Robert Frost, our efforts continue and ‘we have miles to go

before we sleep’. My best wishes to all stakeholders in this journey.

7
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It gives me great pleasure to write a few words on mediation and the

il

—

Hon’ble Mr. Justice G.K. ILANTHIRAIYAN
The Hon'ble Member

MESSAGE

Mediation Committee of the High Court of Madras. The goal of this news
letter is to draw attention to the mediation center's operations and get
everyone involved in the process aware of them.

Section 89 of the Code of Civil Procedure recognizes mediation as one
of the effective methods for resolving disputes in Court. Compared to all
other conflict resolution methods, it has intrinsic advantages. In contrast to
litigation, mediation involves the parties actively working to resolve their
differences. It is among the ways to achieve peace. We want to ensure that
everyone has access to justice, and one crucial step toward that goal is
alternative dispute resolution.

In today's legal system, mediation has grown in significance within
the current legal system and has many advantages over traditional
litigation. A mediator, who is an impartial third party, assists parties in
resolving their differences through a voluntary and private procedure.
Compared to typical litigation, mediation offers a number of benefits, such
as reduced expenses, quicker resolution times, and relationship
preservation.

The benefits of mediation are not limited to the parties involved in the
dispute. The judicial system as a whole gains from the use of mediation.
Mediation helps ease the load on the Courts, which are frequently
overflowing with cases that could be settled out of Court by lowering the

number of cases that must go to trial.
2
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Since ancient times, the idea of mediation has been present in our
society. In actuality, mediation is a daily occurrence in society, beginning
with the small family unit where the senior member arbitrates disputes
between the children in order to smooth out differences of opinion. The long-
standing Panchayat and Village Headman systems are another example of
mediation.

Compared to all other methods of resolving disagreements, the
mediation concept is superior. The mediation process empowers the
disputing parties, with the mediator serving simply as a facilitator to help
them to a mutually agreeable resolution. The goal and intention of this idea
is to bring about social harmony. This goal has not been met via adversarial
litigation since the losing party is never satisfied and the process is costly,
time-consuming, and laborious.

On the other hand, a settlement reached through mediation is
affordable, timely, and, most importantly, provides permanent resolution to
the conflict. This is why it is regarded as a win-win scenario that benefits
both parties and promotes harmony and peace in the community. The goal
of establishing a peaceful, well-ordered society is why it is crucial to promote
mediation as a conflict resolution method.

In conclusion, mediation has many advantages over traditional
litigation. We do not expect to have explored all the aspects of mediation.
However, I hope that our Mediation and Conciliation centre will play
prominent role in resolving dispute between the parties. We can enhance the
efficiency and effectiveness of the justice system, lessen the load on Courts,
and save expenses for clients by adopting mediation and other alternative
dispute resolution techniques.

I extend my best wishes to the Director of the Mediation and
Conciliation Center, High Court of Madras, the staff members and all those
involved in this newsletter publishing, which will showcase the field's
illustrious history and mark a significant turning point in mediation. I thank
you for providing me the chance to use this newsletter to spread my joy to

each and every one of you. w

(Justice G.K.ILANTHIRAIYAN)
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Hon’ble Mr. Justice V. SIVAGNANAM
The Hon’ble Member

MAGIC OF MEDIATION

British Philosopher Bertrand Russell once quipped: “War does not
determine who is right, only who is left”. In legal battles today, victories can
actually be defeats, when we consider lengthy trials, the rigmarole of
appeals, paper orders and awards and onerous execution proceedings. This
is precisely where mediation trumps adjudication. Confrontation may give a
result but conciliation brings relief.

A simple illustration. The number 9 may appear as 6 to a party seated
opposite the table. A common mistake made by disputants is a rigid and
recalcitrant stance in mediation proceedings. One-upmanship has no place
in amicable settlements. To ‘settle’ is different from ‘scuttle’! The openness
to seeing the other side’s point of view and meeting them half-way is a sine
quo non in such exercises.

The onus is on the Mediator to arrive at a common ground and foster a
meeting of minds between the parties. Ferreting out areas of potential
confluence and picking up the threads from there to sow the seeds of
negotiation is a challenge. The focus must be on things parties agree on,
rather than what they disagree over. Seeing eye to eye and not an eye for an
eye approach isimperative.

A solution across the table is arguably quicker and more durable than
one before the Bench!

A,
(Justice V.SIVAGNANAM)
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Hon’ble Mr. Justice D. BHARATHA CHAKRAVARTHY
The Hon’ble Member

Dear All,
This Newsletter is special as it comes at a time when the Mediation
Act is born, though all the provisions are yet to be notified, which is

expected sooner.

In our State, this coincides with Mediation Sub-Centers functioning at
almost all our Court Complexes. While we await the out turn, we keep

focussing on the most important thing, thatis, the Mediation Process itself.

I trust this Newsletter would do its bit in our journey. This is also
special because the Hon'ble Patron, Chairman and the Committee were
kind enough to nominate a new Editorial Team. Our effort primarily, is to
increase our readership. That would be tangible only by all your

constructive feedback.
Together, let's march on...

Warmly,

(Justice D.Bharatha Chakravarthy)
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EDITORIAL BOARD

Hon’ble Mr. Justice D.BHARATHA CHAKRAVARTHY
Judge, High Court, Madras & Member, TNMCC

II
L

Dr. P. Vasudevan Ms. P. Selvi Mrs. T. Rama
Advocate / Mediator Advocate / Mediator Deputy Director (TNMCC)
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EDITORS’ DESK

Access to justice is the cornerstone of a democracy and the alternate dispute resolution process that includes
mediation finally falls within a regulatory framework. The much-awaited legislation was enacted as The
Mediation Act, 2023, and came into force on 15 September 2023. The Act aims to promote and facilitate
mediation, especially institutional mediation for the resolution of disputes, enforce mediated settlement
agreements, and make online mediation a viable option.

The Act is made applicable to parties located in India or when the mediation agreement provides for its
applicability, when there is an international mediation, or when one of the parties is the Central or State
Government or agencies, public bodies, corporations, local bodies and entities controlled or owned by them. As
a welcome initiative, the Act allows for pre-litigation mediation regarding civil or commercial disputes before
any party initiates action before a Court or Tribunal. However, pre-litigation becomes mandatory in matters of
commercial disputes of Specified Value as provided under Section 12-A of the Commercial Courts Act, 2015 and
the rules there under. The Courts and Tribunals are also empowered to refer parties to mediation at any stage of
proceeding to mediation and have the power to pass appropriate interim orders in the interregnum, without
compromising on the parties' willingness to arrive at a settlement.

Emphasis is made on the neutrality of the mediator, either appointed through a mediation service provider or
upon suggestion from the parties to the dispute with the onus on the mediator to disclose circumstances of
conflict of interest in order to ensure the mediator's impartiality in the conduct of the mediation process.
Provisionis also made for the termination of the mediatorin the event of the independence orimpartiality of the
mediator being compromised.

The mediation process has been laid down and the mediator shall facilitate the voluntary resolution of the
dispute and is not bound either by the Code of Civil Procedure or the Indian Evidence Act. The mediation process
is time-bound to be completed within 120 days from the date fixed for the first appearance before the mediator
and could be extended up to 60 days. The outcome of a mediation process would be a mediated settlement
agreement drawn between parties with an option to register with the Authority constituted under the Legal
Services Authorities Act when the agreement has arrived other than court-annexed mediation or award of the
Lok Adalat or final award of the Permanent Lok Adalat.

The mediated settlement agreement is final and binding and is enforceable in the same manner as if it were a
judgment or decree passed by a court. However, the agreement is subject to challenge on the grounds of fraud,
corruption, impersonation, and if the dispute mediated is specifically excluded under the Act.

A Mediation Council of India is to be established to provide inter alia, the manner of registration of mediators, to
lay down guidelines for continuous education, certification, and assessment of mediators, and to recognize
mediation institutes and mediation service providers.

A unique aspect of the Act is the community mediation to resolve disputes that are likely to affect peace,
harmony, and tranquility amongst residents, and families of a locality. The concerned Authority after the
consent of the parties is empowered to constitute a panel of three mediators for conducting the community
mediation.

The First and Second Schedules of the Act specifically bar mediation for the listed disputes and disallow
mediation for the listed legislations.

(The above gives an insight into the Act. Subsequent editions will delve deeper into key issues and provide a
critical analysis of them.)
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ACTIVITIES OF THE YEAR, 2023 - A GLIMPSE

MEDIATION AWARENESS WEEK
PRINCIPAL SEAT AND MADURAI BENCH

Release of Newsletter by Hon’ble Mr. Justice T.Raja, former Acting Chief Justice of Madras High Court
and distribution of pamphlets by Hon’ble Mr. Justice R.Mahadevan and Hon’ble Mr. Justice
G.K.Ilanthiraiyan, Chairman and Member, Committee for TNMCC and Mr. K.Balasubramanian,
Director, TNMCC to the Advocates and Litigants.

In the Principal Seat and Madurai Bench, the awareness week was celebrated by
releasing the newsletter and distribution of pamphlets to the public. Hon’ble Mr. Justice
T.Raja, former Acting Chief Justice of Madras High Court released the eighth edition of the
Newsletter on 13th April, 2023 in the presence of Hon’ble Chairman and Members of the
Committee for TNMCC. Hon’ble Judges of Madras High Court, Judicial Officers, Registrars,
Mediators and Advocates participated in the occasion. After the inauguration, pamphlets
were issued to the public and the message of the Hon’ble Committee was that the
mediation activity should not be confined to mediation week alone but should be
continued throughout, so that litigant becomes aware of the mediation process.

e Newsletter - TNMCC



DISTRICTS
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The District Mediation Centres mediation awareness week commenced with the
inauguration by the Principal District Judges on 10th April, 2023. Every district geared up
during this period by arranging meetings with the Secretaries of the District Legal Services
Authorities, Judicial Officers, District Collectors, Police Personnel, Bar Members and
Mediators. Awareness was created amongst the litigants by distribution of pamphlets,
conducting rally, advertisements in media, awareness videos in mobile vans, stage
dramas, etc.

NEW STATE OF THE ART CENTRE AT THE HIGH COURT
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A view of the Reception, Mediation Room, Mediators’ Lounge and Workstation in the
Court-Annexed Mediation Centre

The Tamil Nadu Mediation and Conciliation Centre, which was started with two
mediation Halls in the year 2005 was remodeled with additional 9 mediation Halls,
reception, mediators’ lounge, etc., in 2012. The new Mediation Centre is now built in an
area of 6000 sq ft. to facilitate better modes of mediationi.e. both physical as well as online
mediation. The salient features of the new building are as follows:

(a) Animpressive reception for receiving and guiding the parties to mediation
(b) Parties waiting hall where movies and visuals on mediation are displayed

(c) Awareness Boards explaining the process of mediation, its benefits, principles and its
importance have been displayed in mediation halls and waiting area

(d) 15 well furnished Sound Proof Mediation Rooms

(e) Special Lighting and Centralized Air-conditioning

(f) Facilities for conducting online mediation

(g) Mediators’lounge —a little space for the mediators to interact and freshen up
(h) Mother-feeding room

(i) Modern work station

e Newsletter - TNMCC
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Inauguration of the newly constructed building of the High Court Mediation Centre by Hon’ble
Mr.Justice Sanjay Kishan Kaul, Former Judge, Supreme Court of India, New Delhi
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The newly constructed building of the Court-Annexed Mediation Centre at High Court
was inaugurated on 8th September, 2023. Hon’ble Mr. Justice Sanjay Kishan Kaul, Hon’ble
Mr.Justice M.M.Sundresh, Judges, Supreme Court of India and Hon’ble Mr. Justice
Sanjay V. Gangapurwala, Chief Justice of Madras High Court graced the occasion. In the
inaugural address delivered by Hon’ble Mr. Justice Sanjay Kishan Kaul, His Lordship said:
“Mediation system is a better system than the court addressed solution because the
parties who are really aggrieved have a say in the solution and mediation provides superior
solution to a problem”. Hon’ble Mr. Justice M.M.Sundresh, in His Lordship’s special address
said : “The court of law is driven by a 1908 vintage “Rolls Royce” while the mediation is
driven by a fast, higher quality and lesser cost "Maruti”. The Hon’ble Chief Justice of Madras
High Court in His Lordship’s presidential address said : “"The Madras High Court holds the
pride of being a pioneer and a trendsetter in mediation and the seed that was sown in 2005
has now grown in to a large banyan tree”. Hon’ble Mr. Justice R.Mahadevan, Chairman of
the Mediation Committee welcomed the dignitaries and the gathering. His Lordship in his
address said “Mediation is a profound quest for justice and social transformation. The
Courts are deeply conscious of the gravity of the problems created by the increased
volume of litigation and are determined to tackle them effectively using the tool of
mediation.” Hon’ble Mr. Justice D.Krishnakumar, Chairman, Building Committee delivered
the vote of thanks and expressed His Lordship’s gratitude to all those who have contributed
to this achievement. The Hon'ble Judges of the Madras High Court, Retired Hon’ble Judges,
Judicial Officers, Registrars, Mediators, Advocates and staffs participated in the said
programme.

FIRST SETTLEMENT IN THE NEW MEDIATION CENTRE

It is gratifying to note that after the inauguration, the first mediation case that was
held in the Centre, ended with a settlement agreement between the parties and a part of
the settlement amount was handed over to the respondent (wife) by Hon’ble Mr. Justice
Sanjay Kishan Kaul, Former Judge, Supreme Court of India on the said day.
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ESTABLISHMENT OF 120 TALUK MEDIATION SUB-CENTERS
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Unveiling the plaques of the newly constructed mediation centre as well as 120 Taluk Mediation
Sub-Centres by Hon’ble Mr. Justice Sanjay Kishan Kaul, Former Judge, Supreme Court of India.
Hon’ble Mr. Justice M.M.Sundresh, Judge, Supreme Court of India, Hon’ble Mr. Justice
Sanjay V. Gangapurwala, Chief Justice of Madras High Court, Hon’ble Mr. Justice R.Mahadevan,
Chairman of the Mediation Committee and Hon’ble Mr. Justice D.Krishnakumar, Chairman of the
Building Committee are on the dais.

Yet another endeavour by the Hon’ble Mediation and Conciliation Committee, High
Court, Madras is establishment of Mediation Sub-Centre in 120 Taluks covering all the
districts and Union Territory of Puducherry. On 8th September, 2023, Hon’ble Mr. Justice
Sanjay Kishan Kaul, Former Judge, Supreme Court of India inaugurated the Taluk Centres
virtually. Hon’ble Mr. Justice M.M.Sundresh, Judge, Supreme Court of India and Hon’ble
Mr. Justice Sanjay V. Gangapurwala, Chief Justice of Madras High Court also graced the
occasion. Hon’ble Chairman and Members of the Mediation Committee, Hon’ble Judges of
Madras High Court, Retired Hon’ble Judges, Registrars, Mediators and Bar Members
participated in the occasion. The mediation sub-centres were started not only to facilitate
the Parties, Advocates and Mediators but also with a fond hope to enhance referral of cases
to mediation in the districts.

A N
TNMCC Team was appreciated for the efforts and hard work
by the Chairman Hon'ble Mr. Justice R.Mahadevan, Judge, High Court, Madras
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PROJECT “"SAMAR

ASAM SEYA VIRUMBU”

—
TAMIL NADU MEDIATION AND CONCILIATION CENTRE, CHENNAI
3 t/ & DISTRICT MEDIATION AND CONCILIATION CENTRE, COIMBATORE
SAMARASAM SEIYA VIRUMBU / &10pai blenims ahlgnini
TRIPARTITE MEETING / INTERACTION

at Tamil Nadu State Judicial A emy, Coimbalore

on 5" day of August 2023, Saturday at 04.30 M
Presided by
Hon’ble Thiru. Justice D.KRISHNAKUMAR Hon’ble Thiru. Justice D.BHARATHA CHA RAVARTHY
Judge, Madras High Court J_udge. Madras High Court 4
( Portfolio Judge for Coimbatore District ) ( Portfolio Judge for Coimbatore Di
Thiru. M.N.SENTHIL KUMAR Thiru. S.KUMARAGURU Th|\.|[::r‘i“z'.

Principal Distr dge (FAC), Chairman, Permanent Lok Adalat & )
: el ) District Mediation and Gongiliation Centre, Coimbatare District Mediation and Cor

Coimbatore i L ]

Glimpses of Tripartite meetings at the districts

In order to usher in fresh energy and time bound progress, this project titled
“Samarasam Seya Virumbu” was conceived by one of the Members and was adopted by
the Hon’ble Committee and is being implemented. The goal of this project is to enhance the
quality of mediation thereby maximizing referral of appropriate cases and to cultivate
greater outcomes from the process. The methodology is to hold district-wise tripartite
meetings; conduct district-wise audit; categorize the Centres and push them to the next
levels periodically. There are five stages in this process and based on the categorization,
the level improves from “Red to Purple” (RED, ORANGE, YELLOW, GREEN AND PURPLE).
To find out the present stage at which the district mediation centres are now functioning, a
detailed questionnaire containing 50 questions was circulated throughout the State and
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based on their answers, 29 districts were categorized as “RED” and 5 districts were
categorized as “ORANGE”. Based on the feedback, district-wise Tripartite
Meetings/Interaction between the Members of the Bar, Mediators and the Presiding Officers
were held throughout the State and a Senior Mediation Trainer was deputed to each district
to moderate the meeting. As an encouragement to this move, in most of the districts,
Hon’ble Committee Judges/Portfolio Judges participated in the tripartite meetings. A Sub-
Committee has now been constituted to analyze the reports received from the Mediation
Trainers and to formulate suggestions for further course of action to move each district to

the nextlevel.

MEDIATION ADVOCACY PROGRAMMES

In association with the various Bar Associations of the Madurai Bench of the Madras
High Court, 2.30 Hour programmes on Mediation Advocacy-Awareness was conducted.
Hon’ble Mr. Justice D. Bharatha Chakravarthy, Member, Committee for TNMCC conducted
the classes on 23.08.2023 & 30.08.2023. Atotal number of 124 Advocates participated in

the Programme.

MEDIATORS MONTHLY MEETINGS AT MADURAI BENCH

Mediators’ monthly meetings were conducted at the Madurai Bench on 16.08.2023
and 07.09.2023. The Mediators shared their experiences and also put forth requests
from their end. The meetings were presided by the Member of the Committee Hon’ble Mr.
Justice D. Bharatha Chakravarthy. Steps to improve the quality of mediation in Madurai
Bench was discussed at length.
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TWO-DAY TRAINING PROGRAMME ON MEDIATION
AND ARBITRATION

Dr. Ambedkar Government Law College, Puducherry in collaboration with the High
Court of Madras organized “Two-day training programme on Mediation and Arbitration” for
the Administrative Officers of the Government of Puducherry on 22"4 and 23" December,
2023 at Conference Hall, Dr.Ambedkar Government Law College, Puducherry.
Ms.R. Rathna Thara, Ms.P.Selvi, Mr. P.S. Kothandaraman & Ms. Adhilakshmi Logamurthy,
Mediators of TNMCC are nominated by the committee to conduct the Mediation Training.
Hon’ble Mrs. Justice R. Kalaimathi, Judge, High Court of Madras participated in the said
programme and handed over the certificates to the participants. 36 Government officials
participated in the said programme.

MEDIATION MONITORING SUB-COMMITTEE MEETINGS
IN DISTRICTS

The quarterly meetings of the Mediation Monitoring Sub-Committee were held in
the districts of Chennai, Dharmapuri, Thanjavur, Pudukottai, Tiruchirappalli, Dindigul,
Cuddalore, Perambalur, Nagapattinam and Ramanathapuram. The Chairman and
Members of the Mediation Monitoring Sub-Committee, Nodal Officers and Mediators of the
respective districts took part in the said meeting. Discussions were held regarding the
ways and means for increasing the referral of cases to mediation as well as provision of
basic amenities in the centres. The mediators were also advised to strictly adhere to the
time limit of conducting mediation and requested to send back the cases to court.

a Newsletter - TNMCC



POEMS

Requiescat in pace....

Litigation knows no sin,

Etiam a shameful act, covers the skin.
Beneath the hearts’ poison trees,

The ego seduces him to freeze.

Sniping Tit for tat, with nail’n tooth,

Judges bear the brunt, to till the truth.
‘Overflowing cases’, synonymous to felony,
Yet, every court’s a bee’s colony.

The Afcons’ obiter is stare decisis,

A revolution omnibus et singulis court premises.
Honour that diplomat,throning with endurance,
Success, is the fruit of his perseverance.

Transition from a ‘posse ad esse’,
There’s no veto, ‘ab imo pectore’.
Neither ab invito, nor void ab initio,
Mark, the agreement is a bonafide probando.

For, the clauses of ‘The Agreement’,

Is that tenet of the Judgment.

Grunting under burdening court fees amidst tears,
On consensus, t'will be in toto refund, no fears!

Sans litigation, simple mediation,
Is the formula for the next generation!

Litigation...Requiescat in Pace.

V. Sree Vidya
Special Sub Judge, Erode

Rivals twisted in a legal glance,

A chance to resolve, to find a common stance.
No court room echoes, No gavel’s roar,

Just voices seeking harmony’s shore.

In judiciary’s embrace,

Contestants find peaceful grace.

Mediation, the art of tempered words,

Where disputes flutter like birds.

No trial thunder, No parties suffer,

But a shared path towards Unity.

S. Shanmathi
District Munsif-cum-Judicial
Magistrate
Vazhapadi, Salem

“In a decision, based
on Compromise, none
of the Parties is a
Loser...”

C.Eswaramoorthy
Advocate/Mediator, Erode

“....Memorandum of
Co-operation will Strengthen bilateral
security relations
between Plaintiff and Defendant”

SOLEMNLY SETTLED

A case is appropriate for mediation

when the situation be a mess as of Mexican standoff
For which there’s a third person to dispute intervene
Is the mediator, settles it through negotiation!

Each party to be open and candid

The mediators are neutral; the sessions are confidential
Assists the party with alternative options

To explore a variety of solutions

The mediators will be behind every step of the way,
Let it be one step at a time.

The parties to be brace themselves:

After the sessions, let the chips fall where they may!

The alternative dispute resolution is favorable
Try not to beat a dead horse as in the trial
Rather strike while the iron is hot

‘Mediation’ — a force to be reckoned with!

J. AMEER NISAA
Student, Govt. Law College
Salem
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ARTICLES

JUDICIAL SENSING
— AN APPROACH FOR EFFECTIVE
REFERRAL FOR MEDIATION

Dr.R.Malathi, Sessions Judge,
Mahila Court, Erode

The greatest challenge faced for decades by the Indian Judicial System is the increasing
litigations. On one side, suits for the recovery of money, partition, disputes on title are pouring
in for obtaining a legal solution, and on the other side, the friction arising out of relationships
are at steep increase before family courts. The parties are in great anguish awaiting final
Judgments/Orders from the courts.

Whether all the cases instituted before the courts need to be processed through the long
trial procedures contemplated under law was the question before the Judiciary years before?
The cases pending before the courts are different in nature. Therefore the Judiciary traced a
method of multiple approach substituting the main stream of disposal through trial, that is
Alternative Dispute Resolution.

Mediation is one among the alternate dispute resolution where the doors are open for
parties to come across and speak among themselves with a facilitator in between them. The
disputes of monetary claims and the titles can be worked out with brains. But for the never
ending war between the relationships need something more than the brain, that is the heart.
Therefore the Advocates and Judges are specially trained as facilitators. In addition, the judges
are specifically trained as how to identify the cases pending before their court and make due
referrals.

The following is the percentage of graphical representation on the cases settled in the
mediation against referred cases. The number of the cases settled in the references varies from
10 to 25%.

Tamil Nadu Mediation and Conciliation Centre, High Court, Madras
Statistics of the Mediation Centres in the State of Tamil Nadu
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On a glance of the statistics it is evident that the settled cases in mediation are very less
in numbers. It is need of the hour to fix the gear stick to speed up the mechanism of mediation.
This requires a holistic approach.

A hopeful beginning is always half work done. The referral of cases is more important in
the process than the mediation itself. The core principle behind the mediation is that all the
cases need not end with settlement but it is the duty of the court to refer all cases which is fit for
mediation. The success of mediation is to make the parties find their lost piece of arc in the
round table or at least to find a way to search their piece of arc.

There are five basic principles for efficacious referral.

1. All Fit Cases to be referred to Mediation: Do not leave any stone unturned; the parties may
discover their peace undeneath.

2. Today is the best day for Referral: Each day of pendency of litigation from date of filing to
Judgment is the best day for referral.

3. Circumstantial changes in a case is always dynamic in nature: Each and every
circumstantial change in the pending dispute will pave way to draw the mediation table
across the parties.

4. Self-understanding by parties on issue is itself success in mediation process: Settlement is
not the goal. The mediation has the purpose of making both parties understand the
subjective issue between them. The parties will themself realize the challenges and the
obstacles in their way.

5. Space to evaporate emotions: In disputes between family members the meeting space
given to the parties help to identify their actual problems. We Judges are bound to build the
space for them for letting over their emotions.

The Judicial officers are the best identifiers as to the mediation referrals. While
identifying the cases for referrals the Judicial Officers shall apply sensing methodology. Any
Judge will be able to know the density when applying his/her senses on the issue. The Judicial
Officer can direct the parties to be present to ascertain settlement possibilities before the
court. They can have a look on the parties, need not try to mediate but see them in the court. By
visualizing the parties we will be able to assess their present relationship. In the cases relating
to the monetary claims or other cases of organization, hearing the parties will help to identify
the actual issue which led them to file the suit. In matter relating to the child custody, before we
refer the case to mediation it will be effective if we see the child and get the measure of his/her
feelings. When we hear the parties the words spoken by them helps us to check out emotional
imbalances if any between them. No doubt, when a sensible referral is made it will be very easy
for the mediators to approach the problem and arrive at an effective settlement.

Next, is Grouping. Grouping the cases which is pending in the court will save the court’s
valuable time and will prove to be productive. The perspective of pool referral will prove to be
an effective method for referral.

Grouping by organizations

The Judicial Officer who presides the court has to first group the cases under him/her
with broad classifications, like suit filed by organizations, companies or individuals.
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Grouping on parties to the suit: The suits shall be bifurcated for identical plaintiffs,
defendants and issues.

Grouping on categories of cases

The suit filed by individuals may also be clubbed category wise if relating to matrimonial
issues or any other money claims etc.

Further, the referral will be most worthwhile only when it is done after understanding the
issue in hand. We need to see whether the whole issue behind the case is active or partly
dormant. Certain issue will be active and few dormant and may also have triggering spots. This
happens to be varying depending upon the category of cases.

Measuring density of the issue in litigation

Nature of Litigation ?;::il:/:s Tri?sgsillr;g D?sr:azzt
Monetary Disputes More Less Less
Title Disputes More More More
Partition Disputes More More More
Commercial Disputes More Less Less
Matrimonial Disputes Less More More
Child Custody Disputes More Less Less
Criminal cases Compoundable in Nature More Less Less
138 Negotiable Instrument Act More Less Less

When a Judge applies his judicial sensibility before referring the cases, he may be able
to identify the active issue in the case before him. He well also get to know what was and is the
triggering issue, if there is any dormant issues which can be brought out to be addressed
specifically. This can be done constructively by a Judge who day to day handles the cases. The
Judge also will be able to convey this to the parties who are before him during the conference
for referral. The identification of the issue is primary for mediation. When the clear-cut issue is
discovered we will be able to easily arrive in a solution for the problem of the litigants.

Our Judiciary has its own code and provisions for appraising the evidence and for
rendering Judgment. Many matters need no discussion on evidences but consensus of mind.
The heart plays a major role in the family related disputes than the calculative mind. The
problem of backlogs and steep increase in cases can be well handled when we know the way to
en-route the cases through the channels of the alternative dispute resolution.
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RESTRUCTURING
THE PEDAGOGY
OF MEDIATION Uma Ramanathan

Mediator / Senior Trainer

The mind has the potential to shape a man's destiny, helping him to achieve inner peace when it is
acknowledged and controlled,....The mind is responsible for processing feelings and emotions, resulting in
attitudes and actions- Nicolae Sfetcu

Interactions involve emotions as perspectives and personalities tend to frame the context and context
from the lens of conditioning and notions. Emotions push the energy into the triggers that result in actions and
the processing of the effect of actions based on one’s perception of what is acceptable and not. Affective
science today is recognized as having a vital role in processing of information and the consequent action. To
move towards a resolution in a conflict-ridden agenda and space, one has to recognize, understand and
handle emotions.

Self is the reference point and determines the appraisal and use of information. Schlenker says that
relationship satisfaction depends on the validation of each other’s desired self. An individual’s identity is the
image of the self, conveyed and existing as a cognitive structure in the mind and is an entity in outside world.
The self-structure is basically:

<  Thoughts, feelings, perceptions
<  Comparisons, reflected appraisal
<> Social environment

Albert Bandura sees the self-system as a cognitive process by which one observes, evaluates and
regulates one’s behavior. Bandura coined the word self-efficacy to say that people observe, their own
behavior and evaluate and this enables judgement of one’s effectiveness in dealing with a particular
situation. The challenge of the dispute resolution professional is to handle the party’s power to self-determine
as otherwise, dialogue and power balance will be impacted.

The frame of the self and of the other is more often structured by desire, expectation/attachment which
automatically spurs a need to attain a goal what appears to bring a positive effect. Attachment leads to a
pervasive desire thatin turn invites action/communication. Aresponse or a reaction to a communication or an
event is a manifestation of feelings arising out of thought generated by perspectives and attitudes. While
emotions are seen as energizing action, often they are a result of affect and cognition. Cognition supported
by belief spurs behavior.

Itis interesting to note that mediation training while being conscious of different styles has focused on
training in identification and handling of causes of conflict, communication and negotiation skills and
enablement of agreements. Itis unfortunate that we have blindly followed the 40 hr schedule and have failed
to recognize that what started as 40 hr training was only due to the offer of space and time on reasonable
terms by a hotel. It is time we recognized the need to consider affective, neurolinguistic sciences as part of
the curriculum as the mediator mainly facilitates information sharing, shift in perspectives and objective
appraisal. At the same time, we should be aware of the need to train lawyers to develop persuasive
communication and negotiation skills.
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The level of influence of emotions, the energy and power induced by them have come to be
recognized as basically energy and stress. This applies equally to the mediator and hence the training has to
inclusive of the atleast the navarasas identified by the Sage Bharata as:

- Shringara (Love),

- Roudra (Anger),

- Veera (Courage),

- Bhayanakam (Fear),
- Bhibatsa (Hate),

- Hasya (Joy),

- Shantha (Peace),

o Karuna (Sad) and

& Adbhutha (Surprise)

And the manifestation as archetypes to help disputants to recognize the opportunity to move towards
harmony.

emotional
model
Categorical Dimensional
Domain Ekman basic - ] Thayern
dependent emotions Navarasa Circumplex Plutchik model Pad model Model
° Sreeja & Mahalakshmi

Understanding happens when emotions and their impact are addressed. Attentive,
ethical and reflective listening is ought to be felt by the speaker from the mediator. The
mediator ought to develop skills to be the sakshi-observor and sakhi-friend to help the speaker
to feel heard. The skill development is possible only by awareness of emotions and their
energy.

Responsive communication is the key for any progress/development and trust and
policy building, sharing knowledge and skills, exploring options, recognizing potential and
being open to sustained social change . Holistic approach and practice come from
understanding the socio-cultural pressures, information and collaboration. Unless we
recognize the need to address cultural responsiveness, content that has meaning and
collaboration inquiry to bring about acknowledgment and commitment, consensus will be
hollow. Consensus comes from being centered and from ability to respond.

Mediation having gathered moss all these years has now come to be anchored as a
profession. It is time we recognized the need for scientific and holistic pedagogy for effective
practice.

Newsletter - TNMCC




SPECIAL ASPECTS OF -
MEDIATION IN '
FAMILY DISPUTES . ,.ucararaman

Senior Advocate/Mediator

Let me consider certain common barriers apply breaks while mediating family disputes.
It is normal for one party to address the other party as defaulter and possessor of hidden
agenda intending to punish the other party. The mediator removes those fear aspects by
holding individual sessions so that the parties would not repeat blaming each other. Mediator
has to remind the parties (wherever needed) that the process is voluntary, confidential, and
self determining in nature and that the agreement amicably arrived at would form the decision
of Court with attainment of finality (binding between them).

Reality test, role reversal tests, shower thoughts are handy tools for the mediator to
make the parties aware that the clear positive mind would bring them nearer to the solution
stage. The past events and looking at the person need to be side lined in order to make them to
sit and resolve by direct exchange of communication by focussing the issue on hand and future
in mind.

Apology, concept of forget and forgive and empathy and the other encouraging ideas of
efficient negotiation. The mediator could also make the parties to know that in the past in
similar cases the mediator has taken the parties to attain the solution point by the parties
themselves putting an end to the differences. It may be a motivative factor for the parties to
proceed with the process. In some matrimonial disputes, the husband may suspect that the
wife is aiming to extract money only. The mediator has to clear his doubt informing him in
individual session that the wife was not having that motive in her mind. At the same time, he
has to hold individual session with the wife to clear the air and bring her back to confidence that
the negotiation term was not suggested by the husband to get or extract more benefit to the
detriment to the interest of the wife.

In the mediation proceedings, sometimes, the Counsel appearing for either party may start
giving advise while the mediator is holding joint session. The mediator has to politely inform
them that these advises could be given to the individual in individual sessions held in the
mediation process.

Let me add few words before concluding this writing. A case of mutual separation was
originally conducted by me in the mediation centre by physical mediation. Subsequently, the
hearing was converted into video conferencing at the request of both parties due to their
occupation in other States with different status of office. They had stated that they were
interested in mutual separation and not for re-union in view of the unsuccessful efforts taken in
previous mediation and family meetings accelerating the prospects for separation. Irequested
them to interact with each other in few sessions. After holding individual sessions, I understood
the route cause for their individual differences. The couple had a 4 years male child kept in the
custody of the mother. The ego was apparent in the body and spoken language of both the
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parties. I also noticed what was not spoken by either party. The process of distillation was
resorted to wipe out the differences (as they were repeatedly interpreting service rules rather
than finding out way for resolving matrimonial differences). The main reason for the husband
to hate his wife was that the wife started making disclosure to her colleagues of the plans made
by the husband to overcome the rigour of service rules pertaining to employees. If a couple is
employed in the same office with a power imbalance, the wife or husband would plan to retain
the posting in the same place by waving transfer by promotion.They realised that the factors of
power imbalance and the individual ego were the real issues, withdrew the petition before the
court and reunited as evidenced later by the following message sent to me by the party: -

“Sir, this is Ranjani. Hope you remember me. Today we came to court and he signed to
withdraw petition. Judge asked about our re-union. We told now we are happily together.
Everything got over. Thank you so much Sir, will never forget your guidance”.

After reading the above message, I started walking back to the mediation centre to do active
listening of other pending matrimonial cases allotted to me for mediation with immense
happiness and satisfaction.

EMOTIONAL INTELLIGENCE
IN MEDIATION

R. Rathna Thara
Mediator/Senior Trainer

Most simply, emotions matter because if we did not have them nothing
else would matter.Creatures without emotions would have no reason
for living. Emotions are the stuff of life = JOHN ELSTER

What is Emotional Intelligence, and why it is paramount for Mediators to consciously
exercise it while witnessing Parties emotions?

To understand emotional intelligence, it is essential to dwell upon the understanding of
empathy, neutrality and impartiality from a mediation context.

Sympathy is described as feeling compassionate or sorrowful for the other, while
empathy involves identifying oneself with the situation of the other. Mediators must respond
only with empathy when parties express their emotions, and not with sympathy. When parties
express their concern, the mediator must not only listen to the words spoken but also to the
indirectly conveyed strong emotions behind those words. Thus, empathy in mediation plays a
key role in parties knowing that their feelings and emotions have been heard and understood,
thereby helping to establish a trustful connection. Mediator’s empathy is essential for parties
going through a difficult time, when being at conflict with each other. It takes an enormous
amount of courage for the parties to express their emotions (fear, insecurity, anger, doubt etc)
during the mediation and how the mediator responds to these motions plays an important role
in the mediation’s success. The extent to which a mediator deals with these emotions is
circumstantial, and much depends on their ability to read the emotional needs of the parties.
Empathy can become Sympathy when the Mediator’s personal values, feelings and
sensitiveness are triggered by plight of the parties. Even when the mediator over empathizes
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with emotional concerns of just one party, they leave themselves open to allegations of
partisan and partiality. On the other hand, if the mediator is unable to identify the emotions
being expressed by a party, that party may feel that they have not been heard or understood
and this will hinder a productive negotiation. Pent up emotions can also be a roadblock to a
successful negotiation. When a party feels that the persons in the mediation have understood
their concerns and the emotions attached to them, they will be more likely to abandon their
defensive position and work towards resolving the dispute amicably. The parties in a mediation
takes a very firm position in their demands only due to their strong self-justifying emotions.
When the mediator deals explicitly with the emotional needs of the party, he/she is able to take
the “sting” out of the position and encourage them to mediate upon their interest.

How these emotions and empathy affect the neutrality of the mediator?

Though we use the word neutral and impartial interchangeably, the western countries
have removed the word neutral and the word impartial alone is used for the mediators during
the process of the mediation. According to them the word Neutral refers to the mediators
“interest in conflict”, and impartial refers to the behavior of the mediator in the process.
Impartiality is mostly seen as one of the elements of Neutrality. Neutrality is an umbrella term
and in the context of mediation it is referred as to the mediator’s interest in the conflict, in the
sense that either of the party should not be known to the mediator even before the mediation,
the mediator should not be interested in the outcome of the mediation etc., When there is a
conflict of interest which will affect the neutrality of the mediator the mediator should recuse
themselves from the mediation process. Whereas the term impartial refers to the behavior of
the Mediator during the process like being fair to both the parties during the process, giving
equal time and opportunity to express themselves in joint and private session, that they are
not bias in their words, actions and facial expressions etc.

The same qualities of empathy, neutrality and impartiality which makes them a good
mediator will also jeopardize them, when they become more attached with one party during
the process in mediation. For a mediator to establish an emotional connection with the parties
but at the same time to be perfectly neutral with the person and the process is very difficult. To
put yourself in a person’s shoe and still not to be touched by their plight and circumstance is a
very difficult task indeed. To overcome this many mediators are able to harness the power of
emotional intelligence to guide the parties in a conflict. The mediator’s ability to access their
emotional intelligence to assess what a party in a conflict needs to see, hear and to do during
the mediation is very important. Since this emotional intelligence varies significantly,
mediators who don’t possess them are unable to effectively handle while addressing the
emotional needs of the parties. Therefore, emotional Intelligence is the competency of the
mediators to deal effectively with the range of emotions expressed by the parties to them at
the mediation table. Emotionally intelligent mediators must possess the qualities of strong
self-awareness and emotional self-regulation, which helps not to over empathize with one of
the party. Emotional self-regulation can prevent partisan expression and behavior that
challenges the mediator’s impartiality. A mediator must rely upon their own emotional self-
awareness and emotional self-regulation to maximize the contribution of the parties to arrive
at a solution. Being able to be attached, yet detached in the mediation process is paramount
for the mediators when dealing with the emotional needs and concerns expressed by the
parties. Emotional environment which is a key element for the mediators to have a successful
mediation can be improved. To improve the emotional environment, the mediator has to
inspire and develop the confidence and trust in the parties during the mediation. A mediator
who behaves in an impartial manner and presents a neutral image will be able to instill the trust
and confidence in the parties.

To conclude “indeed, to put oneself in others shoes and yet not to be influenced by their
plight and circumstances is a difficult task, but it can be still achieved through conscious
practice”.
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MEDIATION
2000 YEARS AGO ‘

S. Thenmozhi
Advocate/Mediator

As I read the article of Mr. Sriram Panchu, titled “*Was Lord Krishna a good mediator in
the Mahabharata war? ”1, published in The Frontline dated 24.08.2023, I was reminded of the
recent discussion I had with my school Tamil teacher. I called him specifically to ask what is the
actual term for mediation in Tamil. The Mediation centre in Tamilnadu is called as “"Samarasa
maiyyam” (gwp& emwwib). The word, “samarasam”, however, cannot be equated to mediation.
It originates from the word “saman” (&wetr) which means balanced or equal. At best,
“samarasam” could mean “impartiality” or “equality” but definitely not “mediation”. In the
modern usage, said word is equated with “compromise”. My teacher said the translation of the
word mediation in Tamil would be “sandhuviththal” (sbgaswlelssed / &Egsﬁlgg,da)z. He
followed it up by narrating a fascinating story of Avvaiyar, a Tamil poet of Sangam era (2000
years ago) who mediated between two kings, Adhiyaman Neduman Anchi of Thagadur (now
Dharmapuri) and Thondaiman Ilanthiraiyan of Kanchi (Kanchipuram)3 .

The story goes thus: The poet is well known for her friendship with Adhiyaman and the
respect the latter had for her. In the said era, poets were considered as neutral and were
allowed free access across the kingdoms and could travel without restrictions. Poets were
allowed to voice their opinions without repercussions. When Avvaiyar became aware that the
king of Kanchi, Thondaiman was planning to declare a war on Thagadur, she decided to
intervene and travelled to Kanchi to meet king Thondaiman.

Thondaiman, himself a poet4, had immense respect for Avvaiyar and was aware of the
friendship between the poet and Adhiyaman. In an effort to sway her friendship towards him,
he takes her to the weapons room where all his weapons were displayed gloriously, well oiled,
sharp and shining in an obvious display of strength and prowess. Avvaiyar describes the
display in form of a song (which could be found as song no. 95 of “Purananuru” (qg),r_r,rr@rrg)S, a
Sangam literature). The song goes thus:

B6uGBeu, 960 Jewlbg), LDTEDED Gl 1pd
setTSeT CHIeNHTD SHSS, OB SlewlbH),
SleujemL 6fluledThs TeuGeu: AHeuGeu,
LSS §585, CaTBHIS Sewshal,
61&Me0gIemME GDHMI60 LMESHIT; eT6dTM)LD

©_etor Lmufledr LISLD Q\&TBSE!,

860 eormuil6dT 2_L 65T 2_6voTeuy))Lb,

B60G60ITIT 625860 &6M6V6)6T,

Sievoreworeverid G&mipmesT, smeurs IS GeuGev.
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Roughly translated, Avvaiyar while praising the displayed weapons as well-oiled, shining like
jewels, having beautiful handle bars and decorated with peacock feathers and garlanded, lying
in the palace and well protected, states that her king Adhiyaman’s weapons were blunt, broken
and could be found lying in the small hut of the blacksmith. She ends the song stating that
Adhiyaman was a leader of the poor who always distributed his wealth when he had plenty and
shared his food when he didn’t have much. Thus, the great poet is said to have prevented war
between two powerful kings by using her negotiating tactics by giving a reality check to
Thondaiman by indirectly indicating that Adhiyaman was well-experienced in warfare.

This reminded me of the similarities between the stories of Avvaiyar and Lord Krishna.
Both went as a messenger for one of the parties involved in the dispute and both their aim was
to prevent a war.

Mr.Panchu’s satire® discusses some of the important aspects of mediation, namely
(i) impartiality and neutrality of a mediator; (ii) bias of a mediator; (iii) conflict of interest of a
mediator as Lord Krishna considered Dhraupathi as his sister; (iv) agreement of the parties to
mediate; (v) voluntariness of the parties involved in the mediation. Finally the article ends with
the note of how war could have been prevented if the mediator had done his job properly.

The mediation technique of Avvaiyar was different from that of Lord Krishna. Avvaiyar
trumps Lord Krishna in her mediating skills. (i) She was impartial and neutral. (ii) She did not
have any personal gain to achieve in mediating the dispute. (iii) Even though she went to meet
Thondaiman because of her friendship with Adhiyaman, Avvaiayar’s intention was not to secure
anything either for herself or for her friend. She merely went as a messenger of peace and with
an open mind. Her only goal was to prevent the loss of lives that a war might bring. Hence she
did not have any conflict of interest with both the kings. (iv) Furthermore, Thondaiman was well
aware of Avvai’s friendship with Adhiyaman and yet he trusted Avvaiyar to be neutral and did
not question her motive. (v) Any bias she may have had towards Adhiyaman was known to
Thondaiman and he still agreed and accepted her intervention. (vi) Avvaiyar was excellent in
her negotiating tactics and played to the field. She could have highlighted the strength of
Adhiyaman and his warfare techniques and re-cited her earlier songs which are compiled as
songs no. 91, 92,94, 101, 315 in Purananuru. Instead, she was subtle by merely discussing the
condition of their weapons rather than praise her king and explain his war experiences. (vii) As
any good mediator, Avvaiyar did not give any advice, opinions, suggestions on the dispute but
left it to the parties to reach their own resolution. Historically there are no records of a war
between Thondaiman and Adhiyaman. However, in view of the existence of the song, we can
safely conclude that Avvaiyar is thus said to have prevented a war.

In the present day, the mediation trainings world-over emphasises the following to be a
good mediator: (i) That a mediator is a neutral and impartial person; (ii) she/he is not a judge
and cannot offer any opinion, suggestion and enforce her/his view; (iii) there is no conflict of
interest between the mediator and the parties; (iv) the parties to the dispute are participating
in the mediation voluntarily; (v) the mediator shall maintain confidentiality of the disclosure
made by the parties, unless given permission (vi) the process of mediation is non-binding and
without prejudice unless a settlement is reached.
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Thirukkural’, 118th verse of Chapter 12 titled “Impartiality” (m@®eyBemeoemip) under Heading
“Virtues” (SiImsgitiumed) is extracted as under:

FeTOFIIZ FTGHTHGSLD CHTEOBLITED HHEMLDIHESTBLITED
CamLmemLd FMesTGMTITS &6U0fl.
The translation of the same as per Rev. G.U.Pope8 isas under:

Literal translation: To stand, like balance-rod that level hangs and rightly weighs, With
calm unbiased equity of soul, is sages' praise.

His meaning: To incline to neither side, but to rest impartial as the even-fixed scale is the
ornament of the wise.

This couplet explains best the qualities of a mediator. Lord Krishna probably would
have benefitted as well had he had such access to the teachings of Valluvar.

1. https://frontline.thehindu.com/society/satire-lord-krishna-as-mediator-in-the-
mahabharata-war/article67209377.ece

2. Word source not known.

Dharmapuri and Kanchipuram are Districts in Tamil Nadu.

4. Thondaiman is also a poet and his song on the qualities that a king should possess for
good governance can be found as Song No.185 in Purananuru.

5. Song 95 of Purananuru. Purananuru is a collection of 400 poems and sangam literature of
period 3rd century BCE and 3rd century CE. The earliest known compilation was done by
U.V.Swaminathar in the year 1894.

6. https://frontline.thehindu.com/society/satire-lord-krishna-as-mediator-in-the-
mahabharata-war/article67209377.ece.,

7. Thirukkural is a compilation of 1330 verses in the form of couplets by Sage Thiruvalluvar.
It consists of 3 main headings - Virtues, Wealth and Love and Pleasure and 133 chapters,
comprising 10 verses each.

8. First known translator of Thirukkural in English and the translations were published by
W.H.Allen & Co in 1886. Source:
https://www.projectmadurai.org/pm_etexts/pdf/pm0153.pdf

w

MEDIATE FOR
A SPEEDY AND A HEALTHY
JUSTICE H.D. Kumaravelu

Advocate, Puducherry

Today for a poor man , without money cannot afford to look up to court for justice as to
start and finish a legal battle in India as it is a costly affair. For a common man "“SUIT” means
inordinate delay, cost consuming. This mentality defeats Gandhi’s thought of “the poorest man
in want of justice”

ANCIENT DAYS : In olden days, the village head man who sticks to honesty makes up his
mind and delivers a speedy judgment by hearing the complaints and counter complaints of
parties by sitting under a tree. As innovation and constitution of courts came in, this type of
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complaint solving mechanism (PANCHAYATH) came to a grinding halt or rather the belief of
people over the Judiciary started to build up. But by then, with growing population and popping
up litigations, time and money became insufficient to cope up with the Justice delivery system
in open courts. Principles of “"Audi alteram partem” No man should be condemned unheard was
taking more time in disposal of cases. Though with the available Justice delivery system there
has always been shortages of Judges, Judicial staff members which stood as a stumbling block
in rendering speedy Justice also created a huge backlog in the legal system. To cope up with the
disposal of pilling of cases in the Judiciary, legislators were pushed to think of certain way out to
sustain the Judiciary with no exceptions to a fair hearing. There were days when people spent
money and had time to watch cricket test matches for 5 days to see the result. As time passed
by result were expected in a day called a one-day Match and still later due to paucity of time it
became a 20 - 20 over match being hosted at nights in all cities convenient to fans after
finishing their duties. Innovations started to aid the fans to watch the game. Likewise in
Judiciary we needed a public confidential, speedy, dispassionate, objective, time bound Justice
delivery system. A need to explore a new system to sustain the belief and manage to resolve
disputes in an expedient and collaborative way. In Tamil there is a saying “agneneoés L5160
snett GsLenib”, necessitated us to go and bring back our traditional pre-existing system of
dispute resolution and further more, choosing a neutral who will hear and assist parties to come
and get their disputes truly resolved by a new legalized system called the MEDIATION ACT
2023.

COST EFFECTIVE: With the changing pattern of life style in our present country and the young
generation who are now accustomed with Information technology at their fingertips and who
wants a speedy justice efficient system , will be more happy and satisfied with the Present
“MEDIATION ACT 2023"” which is nothing more different from the previously existed system
“the village head man” who sticks to honesty will be the person called the MEDIATOR who shall
at all times be guided by the principles of objectivity and fairness and protect the voluntariness,
confidentiality and self-determination of the parties, and the standards for professional and
ethical conduct to the entrusted case to him and will mediate in-between the parties with all
truth and fairness and see to a result which is agreeable to both the parties ( Plaintiff and the
Defendant ) thereby putting an end to the litigation between the parties and the parties will
have to sign the agreed terms into writing duly authenticated by the mediator which is called
the mediated settlement agreement and the parties can execute the same as like a decree of a
civil court.

CONVENIENT AND QUICK : With Judgement of Supreme court and various High court
allowing and recognizing service of summons, notices and pleadings through email and
WhatsApp will help in fastening the system There will be no excessive adjournments, no need
to worry on the Judicial vacancies and administrative staffs, no waiting inside the crowded
court hall. A simple procedure with a fixed timeline and a more convenient process for a
resolution of disputes.

ENCOURAGES THE PARTIES: It encompasses variety of disputes in addressing and
shattering the barriers of disabilities. The results are by MUTUAL between the parties, a
process less adversarial and complicated for the parties thereby setting the lis at rest. Will
encourage parties to opt to resolve their disputes through such formal means as opposed to not
agitating their rights at all.

HEALTHY RESULTS: At this stage the coming in of “The Mediation Act 2023” with above
discussed challenges will build more public confidential, speedy, dispassionate, objective, time
bound Justice delivery system, a reinforcement of our past efforts of access to a speedy justice
and will leap towards achieving the ideals as enshrined in our constitution.
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ROLE OF MEDIATION
IN INDIAN JUDICIARY' .g"

B. Mathanachandiran
Advocate, Tindivanam

INTRODUCTION

In the last several years, it has been shown that alternative dispute resolution (ADR)
techniques are widely acknowledged and accepted worldwide. However, research has shown
that mediation tools and strategies may really be a godsend, particularly when handling both
family and business disputes. The Indian Apex Court has occasionally approved these tools as
well, including the processes and methods of mediation. The mediation process will be cheaper
while comparing with the normal court process in the Indian Judiciary. If the problems settled
in the mediation process the court fee will be refunded. Also, in the process of Mediation there is
win-win situation in the legal progress. Recently, The Mediation act 2023 enacted by our
Government of India.

CONCILIATION AND MEDIATION

It is acknowledged that two significant and successful alternative dispute resolution
processes are mediation and conciliation. These are regarded as significant and successful
alternatives to courtroom action for the settlement of conflicts with the advice and help of an
unbiased third party. That being said, mediation and discussion as a means of resolving
disagreements is not new in our nation. There are Nyaya Panchayats and Village Panchayats in
the villages, and for a very long time, these Panchayats have been used for the conciliation and
settlement of humerous village-level issues. However, since Panchayats are more accessible
than courts, which are situated distant from villages, this type of remedy was sought for more
out of convenience.

But as time has gone on, there has been an overabundance of litigation. Additionally,
there have been delays in the resolution of legal matters due to a number of factors, including a
lack of judges and other court officials, inadequate infrastructure and population growth. The
public's increased knowledge and comprehension of their rights has also resulted in an
increase in the number of court proceedings being filed. Because of the excessive traffic on the
main road, it was decided to open a bye pass to relieve some of the strain. As a result, a device
for alternative dispute resolution, such as mediation and conciliation, was created. This form or
procedure is cost-effective and settlement-oriented. It also helps the parties achieve a "win
win" solution by using a problem-solving method. In this procedure of resolving disputes, there
is no winner or loser because all parties accept the resolution.
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Express provisions under the Code of Civil Procedure, 1908, are found in Order XXXII A,
Rule 3, which requires the courts to attempt to settle actions pertaining to family affairs.
Similarly, in a lawsuit against the government or a public official, the court is required by Order
XXXVII Rule 5B to assist in reaching a settlement.

But it wasn't until the Arbitration and Conciliation Act of 1996 that the two ideas received
a thorough statutory acknowledgment. Conciliation is covered in detail in a different chapter of
the aforementioned Act. Recently, procedures have been developed for resolving
disagreements through the courts even in civil action. The aforementioned approach is
typically implemented following the conclusion of the document admission/denial process, as it
is, at this point that the issues framed in the lawsuit are brought to the court's attention.
Nonetheless, it is noteworthy that even in the absence of an arbitration clause, the court has
the authority and competence to send the disagreement or litigation to an arbitrator under
section 89 of the Code of Civil Procedure, 1908. Consequently, whether the parties' assent
would be required for such a reference is likely a matter of debate that needs to be resolved
through a suitable ruling, which would likely result in an arbitration agreement. The Arbitration
and Conciliation Act, 1996, has now formally recognized the idea of conciliation. However, it's
not entirely clear if the terms "mediation" and "conciliation" refer to the same process or would
have different meanings. The majority of authorities claim that they overlap. Nevertheless, the
Act does not define the term "conciliation." Only that conciliation could be used in all disputes
arising out of legal relationships, not just those involving contracts and business dealings, is
stated.

MEDIATOR ROLE

By the voluntary agreement of the parties, mediation is a process of resolving disputes
with the help of a mediator in an effort to reach an amicable resolution. Being a good mediator
is a skill that calls for a certain set of attributes. A mediator helps the parties reach an amicable
agreement by supporting and facilitating the process; they do not resolve disputes on behalf of
the parties. The most important thing that people look for in a mediator is trust. The partiesto a
dispute should be able to trust the mediator, and the mediator shouldn't jeopardize the case's
specifics. Good listening skills come next on the list of attributes?2. It is expected of a competent
mediator to fully observe and listen to both parties before attempting to offer observations and
recommendations. It is expected of a mediator to continually evaluate the merits and
consistency of the claims and allegations made by the parties. It is crucial for a mediator to
have a healthy emotional intelligence because mediation, like other forms of ADR, can be used
to resolve conflicts of many different kinds, including guardianship, adoption and marriage-
related issues. If a mediator is unable to identify the underlying emotions that are present in
the dispute and between the disputing parties, they will not be able to guide the parties in the
proper direction. The next trait that is anticipated of a mediator is empathy; that is, the
mediator should be able to place himself in the shoes of the disputing parties and attempt to
feel their anguish and feelings; only then will the mediator be able to guide the parties toward a
resolution. Knowledge is yet another attribute of a skilled mediator. There are few disputes that
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have legal ramifications and call for in-depth legal knowledge, but there may be some that are
straightforward and can be settled with the parties' simple assistance. Being realistic is the
next trait that a competent mediator should possess. Mediation is one form of alternative
dispute resolution that seeks to resolve disputes out of court. But it's crucial to understand that
mediation isn't always successful. It is possible that the parties to the dispute won't be able to
find a solution no matter how skilled and informed the mediator is if they are unwilling to work
together to find one. Understanding the process is always the first step in any dispute
resolution procedure, but a mediator or even a judge in that situation must be able to identify
the fundamental problems3.

E-MEDIATION

Regardless of our perspective, this is the age of technological advancement and it is here
to stay. Nowadays, technology has an impact on everything, mostly for the better, including
jobs and schools. These days, the internet is a vital tool for business, as evidenced by the fact
that a large number of organizations rely on online resources. Since that most businesses are
moving towards digital environments, it would not be incorrect to suggest that this could be an
excellent time for mediators to follow suit. To put it succinctly, in the increasingly digital
workplace of today, "e-mediation," or online mediation, could be of great assistance to
mediators in meeting the evolving needs of their clients. Although the idea of e-mediation, or
online mediation, is not particularly new, it has recently gained more significance due to events
and global changes. Since the pandemic, a lot of businesses have switched to a work-from-
home policy. This has enabled most of the work to be completed online. Conflicts do, however,
still arise in this world. A private online mediation is known as an e-Mediation. It is the
procedure that litigants employ to help settle e-discovery disputes quickly and affordably.
Parties can meet via email or other messaging apps in addition to video conferencing when
using e-mediation4. Technology may have two drawbacks. While there are some
disadvantages, it can also open up new opportunities. The factis, though, that we are unable to
avoid it. Instead of being skeptical of technology, mediators should embrace it and make the
most of it. It can aid in making conflict resolution more adaptable and successful. In this more
digitally advanced world, e-mediation will assist us in resolving workplace conflicts. We must
accept that the internet has permanently altered the way that people do business. Since
technology is here to stay, it makes sense to adjust to it and use it to create even better things.

E-MEDIATION: ANEW TOOL IN THE DISPUTE RESOLUTION MACHINERY

Over the past ten years, using Alternative Dispute Resolution (ADR) mechanisms—
specifically, mediation—to settle family disputes has grown in popularity. The success rate of
settlements reached as a result of the courts' repeated mandates of mediation as a
precondition to adjudication has increased. Speedy and effective resolution of disputes gives
families a great scope to resolve their disputes, including, inter alia, divorce and separation,
matters of custody, maintenance of dependents including aged parents, inheritance, and
similar property-related matters. The rise in domestic violence cases has also made room for
mediation. This is a result of people's and families' growing awareness. Because of Section 89
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of the CPC, the Court frequently, at its discretion, refers cases of this kind to mediation>. At this
point, it is important to highlight that one of the key factors influencing the outcome of the
mediation process is selecting a qualified mediator. This would mean keeping an eye out for
attributes like credibility, patience, persistence, impartiality, neutrality, objectivity, and
alertnessé. One excellent trait that a good mediator has is an attentive approach to the
nuances of the dispute and the parties involved in it. An additional benefit in this case would be
the involvement of an advocate, who would help the parties grasp the legal issues at stake and
the ramifications of any decisions they make now or in the near future. This would provide a
more complete and all-encompassing picture for them. With the outbreak of the Novel Corona
virus Pandemic forcing the entire judicial and administrative systems to shift to an online mode
of functioning, a broad way has been paved for e-mediation. This essentially means the shift of
mediation proceedings from a physical form, requiring the parties to appear before the
mediator in person, to the same being conducted online by means of video conferencing
platforms. E-mediation saves enormous sums of money that would otherwise be spent on
necessities like rent, electricity, water, stationery and other random costs. It also requires far
less office space, if any at all. This translates into a significant decrease in spending, which
lowers the procedure's overall cost and creates space for a more reasonable fee schedule. Lack
of access to video conferencing and internet resources, particularly in rural and other
impoverished areas. In a similar vein, people in less tranquil regions of the world would be
prevented from choosing e-mediation due to internet outages. In conclusion, e-mediation as a
curtain raiser has become increasingly popularin recent years, particularly in light of the global
pandemic that has compelled nearly everyone on the planet to operate online. The pandemic
may have caused a downturn, but mediation procedures' effectiveness has not diminished, and
they have introduced an easy-to-use and straightforward method into the current legal
system.

PRE-LITIGATION IN THE MATRIMONIAL DISPUTES

India, a pastoral nation, has a rich cultural legacy because norms and values are highly
valued”’. It represents the fundamental ideals and the emotional and emotional union in
addition to the physical union. But when two people join together for marriage, conflicts of
interest can occur and disagreements can be resolved. In these situations, mediation is a
procedure that can preserve the sacredness of the union by using the principle of compromise.
Making mediation mandatory is justified by the idea that since family conflicts arise in the heat
of the moment, they should be handled gently rather than going straight to court. Instead of
going straight to court, all of these marital disputes ought to be referred to mediation, which is
a more party-friendly procedure. Simply put, mediation refers to a cooperative process in
which a mediator—a neutral third party—assists the parties involved in reaching a mutually
agreeable resolution to their disagreement. It is easier to use and more cost- and time-
effective.

This documentation praises the introduction of a pre-mediation procedure that is
required in family and matrimonial disputes. As the name implies, mediation must be made
mandatory as a procedure that the parties resolving family conflicts must adhere to before
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going to court. The "opt-out" principle serves as the foundation for this proposal8.
Encouraging mediation serves the main purpose of fostering amicable cooperation between
the involved parties. This idea aims to maintain the cherished qualities and ideals of marriage
and the family while lessening the number of family disputes that are pending in the relevant
courts. As evidence for the aforementioned assertion, consider the Commercial Courts Act,
2015, which underwent revisions in 2018°. This indicated a notable decrease in the length of
time that commercial cases were pending and offered reliable solutions. Therefore, if a similar
approach is used to resolve family conflicts, the intended outcomes could undoubtedly be
achieved. The Indian legal system places emphasis on alternative methods of resolution, such
as section 89 of the CPC in conjunction with Order X Rule 1A10, For the reasons listed above, it
would be very beneficial if we implemented the mandatory mediation approach. First of all,
since the court is overworked and overwhelmed with cases, this move could definitely help
reduce the backlog of cases. Second, since family and marital disputes are fundamental to
Indian culture, they must be handled amicably. A sizable number of situations with
compounding factors could lead to improved outcomes. Thirdly, since kids are typically the
ones who suffer the most from parental arguments, this would also allow for the preservation
of their interests.

Finally, compared to hiring an attorney, this process is far more economical, efficient, and
rapid.

ROLE OF MEDIATION IN DISPUTE RESOLUTION

Recently, the Indian courts have seen an increase in the number of divorce and judicial
separation petitions. Court proceedings appear to be having a negative impact on families,
who might not feel comfortable sharing the ins and outs of their failed marriages with the
judges in a nation that regards marriage as a sacrament. The court has a severe backlog of
cases, particularly given the sheer volume of these cases.

Finally, compared to hiring an attorney, this process is far more economical, efficient, and
rapid. Alternative dispute resolution can come to the rescue in this situation. While things in
court tend to get a little defensive when one party speaks negatively about the other in front of
the judge, with techniques like mediation or conciliation, parties are much more at ease
discussing the details of their current problem and more open to listening to the opposition.
The unofficial process of resolving disputes through mediation is led by a trained third person
known as a mediator. Through mediation, two parties can resolve their differences, discuss
their concerns and come to a mutually agreeable settlement. The process is fully optional.
Every party will voice their opinion during the mediation, and the mediator will work with each
side to try to reach a resolution. In the last phase, the mediator can present their observations
and a better resolution to the problem. This mechanism is ideal for maintaining the integrity of
the marriage because alternative dispute resolution frequently results in a settlement that
appeases both parties. The mechanism gives the parties an opportunity to work out their
differences, particularly in situations where children are involved. The purpose of alternative
dispute resolution is to simply lighten the load on the established court system. It is not in any
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way undermining the parties' intention to file a lawsuit or the court. The law governing family
courts also permits the court to look for alternative peaceful cohabitation strategies between
couples, like mediation, which may result in a reconciliation or mutually agreeable separation.
In the event that the mediation resolves the couple's contentious issues and six months have
elapsed, the family court cannot mandate an additional six months before awarding a divorce
through mutual consent!l,

DEVELOPMENT OF ADR AND ADOPTION OF MEDIATION TO RESOLVE FAMILY ISSUES

A mechanism known as "alternative dispute resolution" refers to approaches that
ultimately result in conflict resolution outside of the national court system. One of the accepted
methods of resolving disputes outside of court is mediation. It's a process where a conciliator or
mediator, who is an impartial third party, seeks to resolve the conflict through mutual
agreement. In Indian contexts, mediation has a long history that dates back to the Vedic era.
The Bhradarnayaka Upanishad, which describes the first arbitral bodies—the Puga, the Sreni,
and the Kula—is the oldest source of discourse in this context. The parties' dispute chooses
mediation as a mode of resolution over litigation because of its guiding principles, which include
the parties' voluntary participation, a confidentiality clause, the use of a neutral third party as a
mediator, settlement through mutual consent and timeliness. In actuality, it's been noted that
family and social issues can be very patiently handled. The goal of mediation is to help the
parties come to a mutually beneficial agreement, which lessens the burdens on both sides. In
Indian contexts, mediation has a long history that dates back to the Vedic era. The
Bhradarnayaka Upanishad, which describes the first arbitral bodies—the Puga, the Sreni, and
the Kula—is the oldest source of discourse in this context. The parties' dispute chooses
mediation as a mode of resolution over litigation because of its guiding principles, which include
parties' voluntary participation, a confidentiality clause, the use of a neutral third party as a
mediator, settlement through mutual consent, and timeliness. In actuality, it's been noted that
family and social issues can be very patiently handled. The goal of mediation is to help the
parties come to a mutually beneficial agreement, which lessens the burdens on both sides.
When it comes to mediation in India, the practise dates all the way back to the Vedic era. The
Bhradarnayaka Upanishad is the oldest source of discourse in this context; it mentions the
Puga, Sreni, and Kula, the first arbitral bodies to be formed. The principles of mediation, which
include mutual consent settlement, confidentiality clauses, voluntary participation by both
parties, and a neutral third party mediating the dispute, encourage parties to choose mediation
over litigation as a means of resolving their differences. In actuality, it is noted that family and
social issues can be very patiently handled. The goal of mediation is to reach a mutually
beneficial agreement for all parties, which lessens the burdens on the parties involved.
Mediation is a safe, informal process that preserves the parties' anonymity in a family law
dispute. Family law mediation is becoming more and more popular. The parties not only have
the choice to attempt resolving their dispute through discussion, but they also receive the
advice of a mediator who has experience with these kinds of situations. When mediators hear
both parties out and work to find a solution that works for everyone, it also ensures that the
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parties are happy. They can get a second opinion from their lawyer. In addition, the parties
always have the choice to contact the court if they are unhappy with the mediation's result!2.

LEGAL ASPECTS OF MEDIATION GOVERNING FAMILY DISPUTES

One form of alternative dispute resolution that helps the disputing parties reach a final
settlement in a sustainable and self-determined manner is mediation. The mediation process
offers positive outcomes, including the potential for both the parties to the conflict to grow
personally and socially. In addition, mediation offers the potential to resolve disputes more
quickly and cheaply than other approaches. The best substitute tool for a settlement process
in family and other marital disputes is mediation. This method of resolving disagreements
between the parties appears to be voluntary and non-coercive. In addition to saving time,
using mediation lessens the possibility that the parties' decision to proceed with litigation will
leave them feeling hurt or alienated from one another.

Section 5 of the Family Courts Act of 1984 contains legal provisions pertaining to the
resolution of family disputes. This section mandates that the Government establish a family
court to mediate disputes. In order to facilitate family settlements, counsellors are appointed
permanently under Section 6 of the FCA. Furthermore, the court must give a proposed
resolution an equal chance to be considered before moving forward with adjudication in
accordance with Section 9 of the FCA, Section 89, and Order XXXII-A of the Civil Procedure
Code of 1908 (the "CPC"). Furthermore, the Hindu Marriage Act of 1955 (the "HMA") places
emphasis on the judge's endeavors to facilitate reconciliation.

In most cases, parties to a family or marital dispute may find it difficult to be open with a
mediator because the issues at hand may be very personal to them and they may not feel secure
enough to voice their complaints. At this point, the mediator's responsibility is to make sure all sides
to the disagreement voice their opinions. In order for the parties to focus on the areas of conflict
difficulty rather than just circling the issue, the mediator's job is to extract facts from both opposing
parties and reformulate them in a way that makes sense. This allows the parties to come up with
innovative solutions that would be unfeasible in a court case that is imposed by a third party. In
order for the parties to properly communicate their areas of agreement and disagreement to the
mediator, the mediator may also speak with each disputing party in private, away from the other
party. The mediator must state unequivocally that he never, ever ignores the emotional
components of the arguments that gave rise to the current conflict. He needs to care about the
happiness and fulfillment of both partners because issues in marriage are primarily emotional
rather than rational or accurate. His objective is very clear: he wants to resolve the dispute(s) at
hand with the least amount of harm to the parties involved. In order to help the parties reach a
mutually acceptable resolution to the disagreement or disputes and, ideally, long-term peace
between them, the mediator must serve as a counselor or conciliator!3. In order to convince the
parties to concentrate on the advantages of a proposed solution, the mediator must offer advice
and employ diplomatic techniques. A resolution to the contentious matters will be offered by the
mediator or by one of the two parties. The main objective of a mediator would be to consistently
close the gaps between the parties' proposed solutions in order to arrive at a compromise that
would satisfy each of them.
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CONCLUSION

The purpose of alternative dispute resolution is to simply lighten the load on the established
court system. Itis notin any way undermining the parties' intention to file a lawsuit or the court. The
law governing family courts also permits the court to look for alternative peaceful cohabitation
strategies between couples, like mediation, which may result in a reconciliation or mutually
agreeable separation. In the event that the mediation resolves the couple's contentious issues and
six months have elapsed, the family court cannot mandate an additional six months before
awarding a divorce through mutual consent. Technology may have two drawbacks. While there are
some disadvantages, it can also open up new opportunities. The fact is, though, that we are unable
to avoid it. Instead of being skeptical of technology, mediators should embrace it and make the most
of it. It can aid in making conflict resolution more adaptable and successful. In this more digitally
advanced world, e-mediation will assist us in resolving workplace conflicts. We must accept that the
internet has permanently altered the way that people do business. Technology is here to stay, so it
makes sense to adjust and develop even better technology.

1. TheAuthoris B.Mathanachandiran, Advocate, Tindivanam.

2. Lecture Notes in Networks and Systems, vol 161. Springer, Cham., https://doi.org/10.1007/978-3030-60926-9 44
lastaccessed on 14 November 2023

3. PON Staff, Mediation Techniques — Resolve Disputes and Manage Conflict with These Mediation Skills,
DECEMBER 14TH, 2021, Programme on Negotiation, Harvard Law School, Harvard University,
https://www.pon.harvard.edu/daily/mediation/resolve-employee-conflicts-with-mediationtechniques/, last
accessed on 16 November 2023

4. Kayla Matthews, What is E-Mediation? MEDIATE INDIA (https://www.mediate.com/articles/matthews-
emediation.cfm accessed On 17 November 2023.

5. The Code of Civil Procedure, 1908, § 89, No. 05, Acts of Parliament, 1908 (India)
6. SamImperati, Traits of a Mediator, https://www.mediate.com/articles/imperati1.cfm Accessed on 28.11.2023.

7. OzaDhruv, Mandatory Mediation in Family Dispute Case During lockdown-An Exigency, LEGAL SERVICE INDIA,
https://www.legalserviceindia.com/legal/article-2931-mandatory-mediation-infamily-dispute-cases-during-
lockdown-anexigency.html.

8. Deepika Kinhal and Apoorva, Mandatory Mediation in India- Resolving to Resolve, 2(2), INDIAN PUBLIC POLICY
REVIEW, 49, 62 (2021)

9. The Commercial CourtAct, 2015, § 12A, No. 4, Acts of Parliament, 2015, (India)
10. SalemAdvocate Bar Association v. Union of India, AIR 2005 SC 3353.

11. Anushtha, Mediation in Divorce, Legal Service India, http://www.legalservicesindia.com/article/1424/ Mediation-
In-Divorce.html

12. Lawgazette, The role of mediation in family disputes, https://www.lawgazette.co.uk/practice-points/the -roleof-
mediation-in-family-disputes/5107078.article.

13. Sharma, Dr. M.K., J., “Conciliation and Mediation”.

Newsletter - TNMCC e



THE MEDIATION ACT OF 2023

F . Sujatha Cisrina
Mediator, Nagercoil

Introduction

On September 15th 2023 the Central Government notified the Mediation Act 2023 in
India. The Act consists of 65 sections and ten schedules. This Act is introduced to promote and
facilitate mediation especially institutional mediation as a means of dispute resolution
commercial or otherwise.

e The Actrecognizes online, community and institutional mediations in India.
e Laysdown atime bound procedure for conducting mediations in India.

e Provides for the enforcements and challenges of domestic mediated settlement
agreement.

e Establishes a regulator to regulate mediators and mediation institutions (Mediation
Council of India) and introduce inter alia, disclosure safeguards for mediators.

Definition of Mediation

Under the Act, Mediation is defined to include any process where parties request a third
person (Mediator) to assist them in reaching an amicable settlement and itincludes

i) Pre - litigation mediation

i) Online mediation

iii) Community mediation

iv) Conciliation or any other expression having a similar meaning.

Key Features of the Act

1. Applicability of the Act
The Act only applies to mediations conducted in India.
i)  Where all or both, parties reside / are incorporated / have their place of business in
India or

ii) The Mediation agreement provides for the disputes thereunder to be resolved by
the Act.

iii) Wherethereis an International mediator or
iv) Commercial disputes where the central / state governmentis a party or
v) Any other dispute notified subsequently.

2. Disputes not fit for Mediation
The first schedule sets out the list of disputes which are not fit for mediation.
e Disputesinvolving criminal prosecutions,
e Land acquisitions
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e Matters relating to minors, deities and persons with intellectual disabilities

e Disputes involving persons who are not parties to the mediation are not covered by the
Act.

e Disputes in regulated subject like competition, telecom, electricity, securities,
environment and taxation.

e Non-commercial disputes by or against the government or their agencies.

e This Act does not apply to Lok Adalat and Permanent Lok Adalat proceedings under the
legal services Authorities Act 1987.

Mediators

A mediatoris a person who is appointed to undertake mediation i) by the partiesii) or by
the service provider.
This includes a person registered as Mediator with the Mediation Council of

India.

o Mediator must be registered with the Mediation Council of India or be
empanelled with (i) a court annexed mediation centre (ii) an authority
constituted under the Legal services Authorities Act 1987 (iii) a mediation
service provider.

o A mediation service provider may terminate the term of mediator by
(1) receipt of an application from either party
(2) receipt of information about the mediators conflict of interest.

o The Mediator’s withdrawal from the proceedings
o The Mediator may be replaced under the Act.
o No mediator will at any time be permitted or compelled to disclose to any

court, tribunal or in any adjudicatory proceedings, about the mediation
proceedings.

Mediation process & Procedure

Mediation is a structured process where a neutral person used specialized
communication and negotiation techniques.

Pre-litigation Mediation
o Parties may voluntarily and with mutual consent take steps to settle the disputes

by pre-litigation mediation in accordance with the Act.

o Unless agreed otherwise mediation must be undertaken within the territorial
jurisdiction of the Court or tribunal.

o The Mediation process is required to be completed within 120 days from the
date fixed for first appearance before the mediator (may be extended by 180
days by the parties)

o A party may withdraw from mediation after two sessions.

o Even if they fail to reach a settlement through pre-litigation mediation, the court
or tribunal may at any stage refer to the parties to mediation.

o Costs must be borne equally by the parties.
o Confidentiality is the main feature of mediation.

o The outcome of the mediation is shaped by the parties themselves with the
assistance of the mediator.
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Mediated Settlement Agreement

Agreements resulting from mediation (Other than community mediation) will be
final, binding and enforceable in the same manner as the decree of the court. It may
be challenged within 90 days from the date of receipt of mediated settlement
agreement. It may be challenged on the grounds of fraud, corruption, impersonation
and relating to disputes not fit for mediation. The agreement must be in writing and
signed by the parties and authenticated by the mediator. Mediated Settlement
Agreement is required to be registered within a period of 180 days from the date of
receipt of a copy of the mediated settlement agreement with authority.

Mediation Council of India

The Central Govt. will establish the Mediation Council of India. The Council has been
constituted to register, recognize and regulate mediation institutions in India.

The Council will consists of
i)  Achairperson
i)  Two full time members (with experience in mediation or ADR)

iii) Three ex-officio members including the Law Secretary and the Expenditure Secretary and
a part-time member from an industrial body.

Functions of the council includes Registration of Mediators and recognizing mediation
service providers and mediation institutes.

Community Mediation

Community Mediation may be attempted to resolve disputes likely to affect the peace
and harmony among the residents of the locality.

e Itwill be conducted by a panel of three mediators.
India need to promote mediation

As of May 2022 over 47 crore cases are pending in courts across different levels of the judiciary,
Of them 87.4% are pending in subordinate courts 12.4% in High Courts. Thus to reduce the
case pendency, the Mediation and conciliation committee the Supreme Court of India
describes mediation as a tried and tested alternative for conflict Resolution. Mediation
simplifies the delivery of justice through plain language and proves to be a cost-effective time
saving alternative to traditional methods. The agreement arrived during mediation secures
true justice. Hence we have to promote mediation.

Finally, simple suggestions for promoting Mediation.

1) Now we are distributing pamphlets during the mediation week only. Instead of
distributing on particular days, we have to give a pamphlet all days whoever comes to
the Mediation Centre. It will create awareness to the disputing parties and the general
public.

2) Now we are having tripartite meetings with Advocates, Mediators and judges. It is very
useful. But awareness between the disputing parties is essential. Because disputing
parties are the heart of mediation. So, tripartite meetings with the disputing parties,
mediators and the coordinator of the mediation centre will be more effective. It will be
useful for the parties to realize the benefits of the mediation practically.

Future of India will be resolution not litigation.
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A TALE OF FINDING FAIRNESS
- RAJA THE LABOURER

- R. Ananda Theerthan
Advocate / Mediator, Salem

Once, in the heart of an industrial estate, a tale of adversity and resolution unfolded between
a company and a contractual labourer named Raja.

It was the season time when there was competition to hire at its peak with premium wages
through big manufacturing giants and Small companies usually ended up with a lack of workers
due to their limited budget and unable to pay premiums. Raja was a Daily wager, hired indirectly
by a subcontractor to aid a manufacturing Startup. The subcontractor has to hire him on a
Contractual basis. Unfortunately, fate dealt him a severe blow when an unforeseen accident left
him incapacitated, and unable to work for a period.

The company, citing contractual obligations, distanced itself from any responsibility,
maintaining that Raja wasn't their direct employee. With medical bills piling up and no income to
sustain himself, Raja was left in a dire predicament. Desperation loomed large as he had no one
to turn to for financial support.

News of Raja's plight reached the mediation team dedicated to resolving such conflicts
amicably. Sensing an opportunity to bridge the gap between company interests and labour
welfare, the mediators sprang into action.

Convening a mediation session, both parties, though initially hesitant, agreed to partake in
the dialogue. The company, at first, remained steadfast in its stance, emphasizing its lack of
direct liability. Yet, through patient mediation of a total of 28 hours of humerous sessions, the
focus shifted from blame to finding a humane solution.

The mediators adeptly highlighted the long-term benefits of extending support to Raja.
They emphasized that while the company might not bear direct legal obligations, the gesture of
goodwill would not only aid Raj's recovery but also bolster the company's reputation in the
community.

Gradually, a consensus emerged. The company agreed to offer a sum to support Raja during
his recovery phase, understanding that this act would resonate positively among the workforce
and the local community. This agreement, although not an admission of liability, was a
demonstration of empathy and responsibility toward the welfare of those indirectly associated
with their operations.

For Raja, this mediation brought a glimmer of hope. The financial assistance provided by the
company offered him the breathing space he desperately needed. It helped cover medical
expenses and daily needs and allowed him time to focus on recuperation without the stress of
financial strain.

Simultaneously, the company witnessed a shift in public perception. Their willingness to
extend support beyond legal bindings earned them admiration and goodwill. Word spread of
their compassionate approach, enhancing their reputation as an enterprise that valued human
life over strict legal technicalities.No longer the company need to pay a premium to hire as the
incident with Raja went viral between the labourers which acted as an indirect advertisement to
the company and now it no longer faces any challenges in hiring and needs to compete with the
giants.

Through mediation, what began as a deadlock transformed into a win-win situation. Raja
found solace and temporary stability, and the company garnered respect and appreciation. This
episode stood as a testament to the power of mediation in resolving conflicts while fostering
mutual understanding and empathy.
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snrewid etenmyd, GCuoeb euflGw @b Calug enpwedew eevabd CQsfelsdpri. seel
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Qauwiueufles ppeod CuA Sisg CansTeugnans BHeTDL  IPHIEGL WHOMI EUMILIL ST6l FOTEFLD
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STATISTICS - 2023

EI(;' e e theDh;Ise’c?;?;c o L Referral Settled Unsettled StNaorlge-rs Coggse:';ed
1 Tamil Nadu Mediation and Conciliation

Centre, High Court, Madras. 993 206 650 137 168
2 District Mediation Centre,

City Civil Court - Chennai. 904 167 655 39 42
3 Labour Court Mediation Centre -

Chennai. 115 59 96 1 39
4 Family Court Mediation Centre -

Chennai. 1427 296 1074 163 155
5  Egmore Mediation Centre, Chennai. 65 13 50 1 1
6 TNMCC, Madurai Bench of

Madras High Court, Madurai. 1010 172 183 565 128
7  U.T. Of Puducherry 137 14 70 43 0
8 Coimbatore 839 153 384 308 60
9  Tiruchirapalli 1319 56 264 1069 0
10 Namakkal 457 7 12 416 0
11 Tirunelveli 1089 232 705 96 0
12 Salem 579 61 297 233 0
13 Thanjavur 270 22 76 148 0
14 Chengalpattu 448 27 220 57 7
15 Karur 323 28 150 101 0
16 Krishnagiri 333 51 117 168 0
17 Dharmapuri 381 17 232 29 0
18 Cuddalore 285 40 144 141 11
19 Perambalur 172 21 93 74 7
20 Sivagangai 148 24 150 0 0
21 Tiruvannamalai 583 22 215 174 7
22 Nagapattinam 200 2 39 0 0
23  Villupuram 1044 106 583 204 14
24 Virudhunagar at Srivilliputthur 383 35 93 261 0
25 Ramanathapuram 195 9 70 68 0
26 Pudukkottai 897 16 126 107 13
27 Theni 513 73 224 173 0
28 Erode 1513 223 298 358 19
29 Madurai 1055 141 765 14 29
30 Vellore 1286 62 452 613 0
31 Dindigul 869 38 692 1 0
32 Thoothukudi 223 42 111 77 5
33 Kanniyakumari at Nagercoil 971 84 543 330 0
34 Tiruvallur 792 114 278 188 0
35 The Nilgiris 272 23 210 39 3
36 Tiruppur 304 17 137 119 0
37 Tiruvarur 162 28 123 0 0
38 Ariyalur 305 25 127 128 0

TOTAL 22861 2726 10708 6643 708
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MEDIATION AWARENESS IN DISTRICTS




MEDIATION TALUK SUB-CENTRES INAUGURATED ON 8™ SEPTEMBER, 2023

flediation Sub Centre
Aravakurichi Taluk
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